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The Plaintff has instituted four actions in which it claims damages in

predigious amounts from feur separate individuals.

The delicts, which ground ali four aciions, are ihe phbiication of
maiter that the Plaintiff alleges is 1o be defamatory or ofherwise

injurious to the plaintil, and so actionable.

- The parties agreed to consolidate the four actions. as much of the

evidence and many of the issues are reievani and comrnon o all of
them.

The parties hiave also agreed o0 separate the questions of the amount,
If any, of damages the court should award, from the merits of
plaintifl’s clalins, and 16 defer adjucivalion on (he former untl the
latier has been determined. This latier is the subject of the present
erial.

By agreement, which did not affect the ulimate onus, the Defendants
tostified first in support of their pleas. Afrer they did so, and afier
ity had clesed their cases the closing of their cases, the witnesses
caled by the Flaintifi testified. 7

The Defendants were genersily satisfactory witnesses, and emerged us
sincere and truthful, So did Wrav who testified for the defendant, He

however gave the impression of being a strong and suecessfizl man

#541 P.0D3/027
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used to comrnand end getting his own way. He was a man not to be

thwarted.

I will refer to, and ideniify each of the separate actions by the

surname of the defendant, and deal with them ia numerical order

according to the case number under which cach of then is registercd.

Where polnts of law or Fact and arguinent aic CommoN 10 §Wo or riore
f the cases I will deal with them onlv once, when it is epnasiie {o do

50,

Bamnes’ enge

The particulars of Plaintiff’s claim against Barnes, afier eitation of the

parties reads.

“3. The . Befendant, wrongfully, and with the intengion @ infure the Flainis
published e Tollowing false and malicieus stalements of arid conceming the

Hlainff

I
-

‘that e Plaintiff did ret comaply with due process and associated legal

Iequirements in yelafion o the propesed Blair Athali oSk and

[#)
ka

that the Piainif had nof submitned a comprehensive environmestal
impact assessment i (he responsible antherifies for approval in
‘accordarnwe with existing iegislation cuncerning  appiications for

changes it land use; and
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33 thal the Plaintf had ne: held a public meeting uf inisrested parziss,

and Lhat It was recuited by skatuie,

(“fhe Grsf statemenis®).

4. Tae Defeudant made and pubblished the Grol statements ro the Toss Fanner, |

Centurion, Jity of Tshwane, an or abieut 14 September 2004,

3. The first statements are per se defamarory pf the [Maimif

G. Allemnativelv %o parspraph 3, fhe Defendamt ptencled  fhe ooz

defatoatory inouesdo when he made the frot stagements o _ oo oo

6.1 thal the Plaintiff acts or acted illegaliv: and Jer

5.2 that the #aintif is dishonest; and for

0.3 that the Flaintilf acts or aceed deceitfuliy andfor frandutently.
and, 11 additon. the persons to whom the firet staisments were made and

published us aforexaid undersscod the statements to bear suoh mnuendg,

e

As @ result of the publicarion of the first staiements. The Plalntiff ras:
7.1 Treen infured in iis fuir name. and reputatioi: and

72 guffered damages in the sum of B 3 S06 000, GO,

3 The Defendant svorpfilly and with the infenton to igjure the Piainif
publizked the fllewing false and madicious staiements of sed concenung the
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L

Bi that i1 is carndng ount illeynl activiies an tae propused Zfzic Ahalk
devclopment ov digatsg foundations on the oroperty of the propesed
developrment:

2.2 thai u had committed frand by representing that it wousd pey for the
relocation of fhe schwol Eurrcnﬂ;.' situated on the progery of che
proposed Blair Atheil developmens, wiilst, in trath, the Gary Flayer
Foundation: was doing 5o, and

83 that it had hribed govemnmens officials in order fo abrain consent Sor

the proposed developemens, and in particular that it had promised or

‘given stands nn the Blair Atholl development to fhose officials; and
8.4 that it had nel indonned interested parbies, in the correct menner arid
“reihin the prescribed time period of the record of decisiof regerding
the Blair Atheli development; and
H.5 thiat it kad no dehis o uhilise waisr Tom the Crocadile Fiver, and
that it was wibilising same Degally: and
3.6 that chemicals te be uilised on the proposed goll course on che

deveiopment wouid poilute the Crocedile River,

“ithe second statemets's

% The Defendan: made and published the second s1atements 1o

9.1 Adgian Hamapsorn; andjor

o.2 Norman Jeffeey and for

0.3 Tern ODocovogkue; and; oz
F4 Audrey OThnoghue: andjor
8.5  Aatheny Duigan; and/for
95  Heles Buigan anl fnr
Wessel Wessels; andfor

&8 Cynihia Barnes, and/far
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9.9 Janiee Kahi andor

930 Mark Kzhn: andjor

9.11  Corletie Wessels; and for
g.12 Janine ¥aschenweng: andfor
2,13 Juatie Jeffrer; amdjor

%13 Lypne Chlarke; anulfer

9.15  Maprnew Angus: and for

g6 Lilian Bueude; and/or

4.17  Ritavan Wyl andler

9,18 Temmy var Wyngaard: andfor

215 Mewin Gavlesd; and for

920 Wayne Nel, sndiar ST

221  ijsc Essberger; andfor

.92 Officials of the Gamteng Depariment of Agriculure, Copservatinm and
Frvircnment; and/or

G.23  various other persons o the Pladnoif¥ uskanow,

The. secomd statements are per se defamatory of thie Plaintiff

10, The second statemenits are per se delamatery of the Plaintifl

11, Aljernegivel: 1p parazrach 19, the Oefendand. intended the {blivwing

defamstory inmagade when hr mads the sreand stalements,

11.1 that ihe Faintiff acts or acted illegally: amdfor
112 that the Familis dishomesi; andfox

11:3  that The Plainsiff acts or acted deceitfinily and/or dishonesily,
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and, tn addition, the person and/er persons ¢ whom the second statements

were made and pubbshed as aforesaid understood the stalements fa bear

such an innuendn.

12 As a reault of the pahlication of the second statenents,  the PlaintiT has:

12,7 Peep mjured in its fass mAne, and reputaiion; and

L322 suffered damages iz the sum of 210450 L RE

13. Tae Defendan® when making e frst and/er ihe second starmments knew

that the Plainsid:

E3.1  awps seeking the neetssary stabubory approvais for a residendial
praperty develonment: and for
132 bad expended and woeld experd maney 1o obtain approvel for the

propesed detelopment: snd,for

133 would suffer damages in e even: of rhe BECeSSATY  Stuwibutory
APPTOvVAS not being oluined; andjor
1.4 would suffer damages in the event of the necessAny stafkcony

appovals being detayed.

19. Aernatively to paragvepis 13.3 and 13.4, . the Defendens should have

foroseen:

141 thai the Plamtiff would syffer damages in the evear of the neCessay

Stadulery spprevals nar being obeained; and

—
&
[

that the Plaisiiff wonld wofler damaees iz the wesat of the nECessany

stazutery anprovals seing deloyed.
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153, The Defepdant when making the Brst and/or secorid statements intended

the delay and/cyr refuss] of the neoessary statuiory approvals.

I5. The pecessary stalttory approvals wepe in fact delaved as a result of the

Defepdant making the fizst and?¢r second statements,

17.  The Plaintff has. a5 a resmat of the delays, soffered damsges @ the amouet’
of B 20 000 J00,00 heing inter ofia cosis of Buonee and comiractoal

peaaitive,

1B The Defendsnt when making the frst and/or second statements amd

TPuYEAHDY 1T as aloresiid: T T T B

I5.1. erted wbowefatly and wrongiiclly;

182 wvilated the Flaintdfs fundsmpental cghts two digoity and fais
_ad.minist:ative Ao

183  imlended to violaie the Plainedfs fondamentz] rnghis to cgniry and

faiy adminis rative action.

19 By virtiie of the fasts herein stated, the Plaintid

i
.
B
|

12.1  bhas sufiered a dolation of ils fundmoénta? righits vo dipniy and
Fair adminiseative aciion: and
19.2 Thas sulered damages o 2ie anyount af

R0 D020G0, GO,

20, Ir: the premises the Defendant is fiable in damages 1o the Plaintil] ic the

supm o RIC D00 200 00,
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Er

2f.  Having regard ro the sgregious narure of the Defendants viclarions of the
Mamtilfy findamental rights 1o dignity and fair admizdstrative aciisn as
ser'out alxove, appropriate weiief in tesme ol Section 38 of Act 108 of 1994
include, in addiden to the compensziory damzges contemplaied Ty
paragraph 20 above, punitive consttulivnal damages of B 5 D0G G00,060,
alleenatively punitive damsges of B 3 000 000,00 under the cormanon law
af deliet deseioped to proasote the spisik, purpore and objects of the Bdl of

Rights.

WHERFFORE the Plaintiff prays for judgment against the Defendani for:

i. Fayment of the amovin of B 35 Q0 00000,

2. Payment of the ametnt of B 5 000 000,00

e

irrerest on e sforssaid amonnd ar 13,5 % per annum Fom dafe of
jrrdgmanc to dale of Bnal payment;
4. Cuosts of sudt on the stlorney and ciient scale;

-

Fyuither and/or almmmative smpel®

ur

There are four cumulative claims fotalling R40 GO0 OO arising
out of the puhlication of the olfending words vie.
4} Defamalion, comprising one claim based on the alleged

defarmnatory naturs of the words themselves in their

ordinary sense, and one based or a special meaning to be
attached 10 the words used and so understood by the
peeson o whom they were published (paragranns 3 50 12)
L) Wrongfully causing fnancial loss by the use or
puahlication of the same words upon which the defamation

clain: is based.{Para 13 1o 17)
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i ﬁ’rung,fu] ineasion of the Plaintiffs fundamental rights te
dignety and fair administrative acton,{paragraphs|Band
194,

d] Punitive damagess under consttutiona! provisions

alieped (Fara 204

After amending the originat plea, defendant pleaded

DEFENDANT'S SPECIAL PLEA

14 Sectian 16 of the Constinstinn of the Republic of South ASica, Act 108 of
1996 [“the Constituiion of the Republiic of Seuth Afice] wuatanlees the
defzndant’s rights ta freedom of expression. inclading the stareinens

compizined of ¥y the plaim 4 v its particalass of claim.

B, This action is brought by the plaintifl to vmidate and/of slence ths
defendmt duning e curency of the acion, and wot o vindicate its

TepULAen.
C. This is evideneed by -
€] The inflaind damages amounts purpomedly soupht by the plaincdl

and, in respect of whick, the plaintiff ran have no banz Gde belief thar

fhey coudd over be granied;

E

The actions bronrght against other persons who raised ohjsctions o
the plaintifts comduct In pursiing a residendial property develapment

under case anmbers J07207 05, 32648705, 22649/05 and AOFIDSO8;

541 P.011/027
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5

AL “The institution of the actien despite the stamtory exclusion of Gahiline

and the obyiousty privilege d rature of the s*atements complained of.

WHEREFORE, the deferdaaf prays that the plaintiffs claim be dismissed with cosis

on the attornsy and cli=n: scale.”

BEFENDANT'S AMENDED PLEA
The Defendant plesris as follows to the Plalntiffs Particulars of Claise,

T AD PARAGEAPHR T & 2
i The Defendari admits parsgraph 1 of the Pantiffs Particolars of Claice,
{*the claim™.

n.2 - Sowe 1o state thal the Defendant’s full names aré Arthur Robert Barmcs, and

that he ds & metailaigist, the allegations o pamgiaph 2 of the oleim ure

afmitted.

2. AD PARAGRAPHS 3 TO 5

2.1 The Pefendant denies each allegation in paragraphs 3 to 3 of the claim,
irsciudbg the subparagraphs,

2.7 In amphlification of the foregoing, the Defendant pleads &5 foifows:

22l On oor gbout 14 Seplember 2004, the commites of the Ehemosterspruit
Nature Reserve [RNRY, a congervancy  registered with  the Gauking
Department of Agriculturs, Conservation and Fasirenment [GDACES, and
which has legal perssmality, objected to aspects af a developmant cf the
Plaintif;

222 the afjection was confained in a letter addressed to the Tewn Pianmner,

Centurion, Cay of Tshwane.
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223 the letier of objection esmained reference to certain toncerns of the BNE in
rvelation 1o rhe developument of the Flaintit! and reguested thal sach concems
bre given proper consideration;

244  the Defendant, gua secratary of the INR sigrned the lener fni— 204 o behall ol
the RER;

225 a submissioas contained in the letter of 14 Seplember 2003,

RN were made for and on behall of the RERE, being en entiy that Ras legal

personzlity;

2253  were not mude by the Defendant;

27253  were. made fo an omgan of swate rospensibls oo prowectivg Tan
exvirorment; and werk made in the rea..-mna&_)k: and bond iz belief al the
the of maldng lhe subndssions that sach subecissions constilited
diselosure of an envitomoental sk and for

2054 WEs e and Lhe publication thereof was i e pubdic inferest.

Alvermatively,

2.26 The cguments mace i1 the statements -::ﬁmi:laﬁae.i uf:
v wers made in pood &ith!
¢ Wers commiestta on a8 of public inl;cre_s"-. 0T CORCeTE,
« were baged on facts tha! were generally konoen or disclosed,
alternarively 1rile oz subsiangially trae, and

o wors, in the circnmstantes, {a
Atemnatively

Priviiege

#5481 P.013/027
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2.27 The statrments complaimerd of wers published on a poivileged otcasios in
that:
+  The statements complained of were published ‘n the dischazge of 2
duty or exercise of 2 1ighi:
+  The stalerents reenpiaitied of were poalished to tlie Town Planxer,

Centurion, Uity of Tshivane “tows plannes”j. and the towm plamner

had a duty or right o receive the stalemenis.

Fusther alterpatively

Reascnable pullication

248 ]iwas reasenably o publish the siatements complaines of in that

the strtements complanred o were pubiished i the benn (fde and reasonabls Belief
rhiat they were e

they were ot pubishied rackissshy:

reasonalie smeps had been talen ro easure that fhe Tastial allegarions therein were
ke

in1 the citclizmatances, it Deiendant aes notk negligent.

1he information containad thereln was such that it was in the public interest thar iz

be publislred 1o the persen who received the commumication.

Furher alrerviatively

Sratutory frglsction

229 The Defendand is excused Habdiiy in tecms of sectiom 31{4} of the National

Environmental Mannsenient Aci, 107 of 1978 {a that:
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-t
4a

The Defendant, br good faith, reasunably befoved that he was disclosing evidence of

an envizenyaenial risk: S

4 the disclosare alleged by the Pleintifl is disclosure fo an orgen of state : that

the town plapmer js sdninisteation in the local sphere of govemmeznt,
afergatively s a funedoenacy exercising pubie power or performing a puhlic

Prnction ir: termy of seciiea: 22 of the Enviropmen: Conservation Ao, 73 of

198% and secripn, 16 of the National Envitonmontal Mansperpent Aon (07 of

1358,

Alternatively

2210 be Deferdant Iacked the fequisite Oitenlidn 1o delame ihe Piaisdl in ihak

»+ He bona Ade believed the stabrmenis published to the towm

piaanern, Coemrbon, City of Tohoane were true; and/or

»  He was not negligent in holeing such belief; andfor

+  He bong fde believed thai his commumeation fo the ot
piarmer, Cenluziva, City of Tshuene, wad protected in that &
wag peivileged andfor he was excused liabilite n terms of the
Azticnsl Envitmmental Management Act, 107 o 1998 for the
TeEsS sel aut wwve, andior was nel aegligsnl s bodding

such helial

3. AD PARAGRAPH &

31 The Deferdant denies 2ach allegation in paragraph & of the claim.
3.2 In arplificaiion of the foregeing, the Defendant repears the allegations in

paragranl 2.2 [Incloding subparagsaphat shove.
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L3
4. AD PARAGRAPH 7
41 The Deiendan: dendes each allegation in paragrapl: T of the oiaim.
5 AD PARAGRAFHS 8 AND 9
5.F  The Defendant denues cach sfegation in paragraphy § and 9 of the claim,

tcheding subparagraphs.
5.3 Altepnatively, andé msofar as this Honouwrable Couyt finds thar the
Defendant made oy of the satements alleged o the fecgpienls idenitfed

or at all

52.1 the statements were trie; and

522 the publication of the statleinents was in fhe public interest;

Alterpativelby

Foair Commen!

5.3 Thecomgrments made in the sizlements camplamed of,

v urere comeenenls made in sood foith:

= were corgments on matiers of the public @nferest oy conesrn;

+« weré based on facts that -were generaly known or disclosed,
Altermatively e or substariialiv tnoe, and

+ were, in the corenmstances. fair,

Alternatively

Fratiege
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54  The statements complained i were published on a privieged sccasion in

that:

e The statemenis complaimed of were published b the
discharge of a duty ar ekercise of & right;

« The statements complained of were published to the Town
Planner, Censuriorr, City of Tshwane |“fown pramier), and

the town plarmer had 2 duty or right 1o receive starements.
Reasonahle publicanisn
5%  Itwas reasonable w publish the statements complained of in that:

+  The siatements compbaioned of were publisbed in the Bong
side and reasonabie belicf that they were true;

»  They wepe not published recklessiy;

e TReasomable steps had been taken to ensure tha: the
fatual allzgaticn conlained thereir were Loe;

w1l the circumstancoes, the defendant was not negligent;

»  The information coritained therein was such fhas it was in

the public hiterest that it e published to the putlishee.
Furtiter altemnadvely

Statuicry grotection

P.017/027
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55  The Defendant is ewcused Habiliy in terms of seetion 31 af the

dNatonal Envizoumental Mapagement Act 0T of 1998 in that.

« The Defendant, in geod faith, reasomably believed tha? he wis

disclosting eviderwee of an environmental fsk;

« The disciosure ailszed by the Plaintiff is discdosure 12 az eegan ui
sizte in fhat the town planmer is adwmindsradon in the Jocad
sphere of govenument, Alteriziively is 2 finctinhary swercising
pubic power or peribrming a pubiic fusction in torms of seciivn

99 of the Ensironment Cunservatian AcL 73 of 1958% and section

16 of the National Environmental Management Act, 137 of LSG8.

Alrernatively !

Intention

57  The Defendant lacked the requisite mtention to defame the Plainaff in

that:

» He toma fde heieved the staiements pabBshed w0 e town

plegner. Cenmrian., City of Tshwane were T2 and for

+ He was nat negligent in holding suels heliel andfor

e He bona fide believed that his communication to ihe towm
plaxnes. Centorion, City of Tshirane, was prowecisd in that it was
privileged andfor he was excused lidbility in terms of the Haticnal

Envirommental Menagement Act, 167 of 1938 for the reasons set

m1r above, and fof was not neglipent it holding sueh beliel

&. AP PARAGRAPE ID

6.1  The Defendent denies sach allepation in paragraph: 10 of the claim.
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%]

7. AD PARAGRAPH 11

7.1 The Defendant demies each allngation it paragianb 11 of the claim.
including its subparagraphs.
7.2 In amplification of the foregeing, the Defendant repeats the allegations

contained in paragrapn 5.

5. AD PARAGRAPH I2

[

The Deféndast dewes each allegative i paragraph 12 of the claim, nrteding

Tty subperagrapis. ’ o ’ T ST

10. AD PARAGRAPH 13

0.1 Defgdant denies meking the first statements as ellegad or af all;

0.2 Altermacively. defendant pleads that the frst staiements were made i an
organ of stofe responsille lor protecting the environment, znd were maule
im the reasomable and bona fAde beliel &f the tme of meaking the
submussiors that such sulwrissiens constingted diselosure of an
erwvironmental risk;

12.3  Defendant admits thar Flaintiff is a devsioper that soughi statatory
apprdtals for 4 resideantiag property development as abegmi in parsgraph
13.1 of ihe vlaim;

124 Defendani has no nowledge of the allegaiions in paragraphs 132, 13.2
and 13.4, accordingly Aenies same and puls Mantid to the proof thermal

19.5 Pafegraph 2 abave is repoBted, mitlatis muiondis,

11.AD PARAGRAPH 14
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1%

157 Defendaunt denies sach of fhe sliegaiions in paragraph 14 apd puts
Plaintiff fo the proof iherent,

1123 Parsgraph 2 aheve is repeated, muinds mutenda.

I1Z. AD FARAGRAPH 15

121 Debmdant denies wwh of the alleppiions in paragraphs 13 and purs
Plainel 1o the peoof theres!

122 In asnplification of the {argeing. Pefendant pleads 1hat:

1221 it did not make the Srst/ secand staterments as alieged or a‘l.zﬁ;

1¥EY inSolar a5 this Honourabie Cotat findy that the defmtiant gales The first
andlor secomd statements as afleged or af all, guch staements werE
made in the procsss of preparing sobmissions o an organ of state
responsible for pratecting the environment: or constiked  subondssinns
to sueh an organ of stale, and were mads in the reasonuable and hora fide
Delisl av the #ms of maling the submissivas that such subuissions

constituted disclosurs of ar purironmental Ssic,

13. AD PARAGEAPH 16

15,1 Defendant denfes the allegaticig in parazzaph 15 and pafs plaintff to the

proof thereal.

i3z lasefar as this Henourable Cxut Snds that statutny spprovals wese
delayed as a resmidi of the defendans maldng the frer andjor seeond
satemants. defendant pizads that it was entitied 10 prepare anl to make
sigfemenis 0 an oman of srele responsible for  protecling e
environment ia the reasonable and bang fide belief ar the time of maxing
ihe s_t.z:bmisain;:as, that sich suinissions consttuied Gisciesurs of an S

emvireomental risk, and fhat any delaves thar ensuesd were  the
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20

consequence o of his satemnents, bur of the provess eovisaged by the

applicable legisiation.

14 AD PARAGRAPH 17

4.1 Deferndent has no knondedge of the altegarions in parsgmaph 17,

Acvofdingl denies same and puts plaintifi to the preof thereof,

15.AD FARAGRAPH 18

16. Defenidast derios each allogstion in paragraph 18) mchidding subpardgraghy

and piris Plaintf 1o the poof therof,

6.1 Paragraph 2 above ig tepented, mutats mutandis,
¥ P

L7.AD PARAGRAPH 19

7.1 Deiendant dendes each of the allegations in paragraph 19, mcluding fis

subparagraplie, aud puts plaiatil tv the procf tharent.

18.AD PARAGRAPH 20

1  Delendant denies esach of the allegations in paregraph 20 incluting its

subpgragraphs, and puts plaintil 1o the procf thereot,

I19.AD PARAGRAPH 21

12,1 Tefendant denius eack of the ailegations in pacagraph 23, including ak

subparagraphs, and pats plainiif 1o the proof theseof.

-
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WHEREVORE Defendant preva for
ia) Judgment ia s favou

|1} Casts of on the stale of afooney and rhient”

1 have reproduced the pleadings in Barnes’ case 0 facilitate
appreciaiion of the issues. The pleadings in the other thres cases &1¢
similar except to the extent that Plaintiff complains of pu licaricn or

use of diffefent offending words.

The plaintifs a company, engaged i property development.
Inn 2003, it intended to establish a golfing estate on a number of farms

collectively known, as Blair Athot. The then projected estate is some

B35 hectares in extent, ot which whes the deveiopment is complieted
300 residences will stand, adicining an eighteen hole goll s:uurstl'“ A
notel can be established on one exfl

The site of the hen proposed developrment was at the time rural tand
situated in, or adjoining an area known as the, Renssierspruit Nature
Reserve [BNR). I is a conservancy registered with the Gauicng
Department of Agricalture, Conservation, and Eovironment LGDACER,

and which has legal personality.

In arder o achieve its object, the Plaintiff was obHged apart from other
preparatory steps, to obtain township approval from the Tshwane

Municipal authorities it terms of the Town Planuing and Townships

Ordinanée. 15 of 1886 [Gzutengl. [t also had to have writlen
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autharisation as contemolazed in Seeton 22 of the Eavironmens
Conservation Acl 73 of 1989 GDACE was the stihonty Yom whick a
positive ruling referred w as & Reason of Decision #ROD7 bad o ke
obtained.

There appeared ¢ have heen some confusion in which: the defendants
apprared to have shared as w0 the relationship betweon the
applications 0 the municipal council and GDACE.

The conservancy itsell, and a number of individuals including the

four defendants, who were members of the conservancy, personally

opposed the establishment of the golfing estate. Sume were more
adamant iatenss and active in thelr opposition than others.  The
profected township and golfing estate, they saw as an unwelcome
imtrusion upon  the tranguillity and ambiance of the rostic
environment in whith they lived , which they velued and enjoyed. Of
great iraporiance o them was what they saw, as threat w the pristine
fiora and native fauna.  The canservancy was dedicamd o ihe
preservation of the existing envirenmaental conditions, and saw the

Plaintill's praject as » throat 1o that which it was to protect.

To further this oppasiticn, the conservancy, and a nummber of it

indhadual mermibers, including the Defenidants, as they were entizled

to do, voiced their objections foemally 1o the gity council fram which
approval for the township was a required. As “affected and mieresied
fwords of the relevant Act}, partics they also made their objections

known to GDACE. [o so doing they made use of the opportunities



From: To: 0123440818 07/12/2010 11:23 1541 P.D24/027

2]
ek

afforded them by the provisions legislation governing the process of
getiing  the pecessary  towsship  establishmery  appeoval  and

periigsion for change of land use.

The plaintifl has made its claims for damages against Barnes and the

other Defendants bassd on three separvaie causes of action. with
which 1 wili deal sepiatim it was in the course of advancing rheir
chjections that Pames and the other defendants published rhose

words which in evidence they admitied they had so done

DEFAMATION

The Plaintfl has in his particalars of claim gquoted words of which it
complains. Only in evidence did it ewerge Lhat the words complained
ol appeared in a letter dated 14t Sepiember 2004

[t would have been preferable in pilzading, 1o heve quoted rhe whols
citer, sp that the reader could read the words in contest.

The words of which the Plaintiff compisins approximate to hose

which appear in the letter to the Town Planner dated 14t September
2004, but also to the words appeanng in a draf of the letter dated 8th
September 2004, to which Plaintiffs stworaey refors in nis letter dated
1 October 2004 to Renoslerspruit Mature Reserve snd same of iis
mernbers. The draft had been prepared and cireulmied for
consjderation of members of the conservarcy. Only afler the drafl had

een amended (o accommodate changes softening its one, suggested
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by & member, was the letter in its final form, and dated 1&w

September 2004, sent to the addresses,

The draft appears to have been purloined, and to have come into the

haads of plaintiffs atlorney in 2 manner, which was not gxplained.,

The words themselves, which must he read in the contexi of the letter
Bs & Whole, are not defamatory, as they do not impings negatively en
fualities of the Plaintiff as a company. The words purport 1o do no
maore than to bring to the attertien of the Town Planner that in the
Writer's view;the Plaintif had not proceedsd propetly in its applicadion
for the esiablishment of the township or for obtaining approval from
the Environment Autborities. The Defendants testified ihat they were
dotermined o ensure that dus nrecess was followed,

The plaintiff sought to make much of the use of the word “Megal® and

quoted authority for the propositisn that o make an accusation of
Hlegalily was in itsel’ defamatory. Althoush courts have indeed piaced
such an interpretation on the use of the word ftegal, the
interpretation must be confined o the facts of those cases.

The word “lllegal” is not synonymous wirh the foriminal®. To describe
an act as ilegal does not aceessarily imply vileness, haseness of
character, or moral turpitude. The word was used in the letter ro refer
10 sweps lalen in antecipation of WWLSHIp approval being granied,
That the defendant or some of them were confused as 1 the necessary
steps to be taken for township approval on: the one band and o

_applving for permission from the conservation authasities on the ather
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is not an indication of infention o injurs or the use of the words Or
that purpase,

I can find no intention on the part o the signatories to the lecer that
the words complained of should have the innuiende atwibuted o

them.  There is mo suggestion in the letter of the Piaintif being

dishonest or acting in = deceitlul or fraudulent manner

Although it is alleger that the persons o whom ihe first starement
woie made and published understood the statemenis to besr such
infiuEnds, the addresses of the Eiteér was not cdled as a wilness and T

no evideticé of circumstances was adduced to justify the secondary

mcaning.

The Defendant who in an official capacity was a co-signatory of the
letter had the right io male the sttements sttribuied to him, W
furtherance of the oopaesition Lo the aopraval of the Township. On
Defendant’s evidencs, he believed the words o be irue.

[f one pays aiteniion fo the exact wording of the tetter the meaning is
clear, Tae st sentence of the letter sums up what il was intended 1o
convey

The letter is supplementary to the original lormal objection to the
proposed Blair Athol Township. The original objection was on [ar

wider grounds than the concerns voiced in the context in which the

words complained of were used. The abjection in the third paragraph

of the Ietter it is sta’ed that although the devedoper has taken hote of
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some of The specific objectisns already lodged the lack of adherence 1o
due process and associnted legal reguirenents Was a Concer.

The letter goes on to express thal a comprehensive environmenta.
impact assessment has not been szhmitted 1o the responsible
authorities for approval in accordance with existing iegislation
concerning appliications for changes in land use.

“he letter also abserves thal no pubiic meeting of intsrested and

affected parties had been held as of that date.

It is guite clear that in raising ihese CoRCSTNS EVEN il they may not
have rurped ouf to bave been justified objectively speskiog, the words
complained of were properiy addressed to the Town Flanner and it was
for him 1o defermine whether they were factually correct or relevant 1o
the applicatinn with which he was dealing. Environmental impact oA
proposed township would appear to be refevant o an application with
which the addresses of the letter was concerned.

The second allegediy defanatory statements arve those enumerated in
paragraph 8 of the Pardoutars of Clalm. The words Plaintiif alleges
the Defendant publisbed to the persons listed in paragraph 9. The
date of the publication is not alleged. The words complained of,

except those cited in paragraphs 8.2 and 8.3 do not appear @ have a

defamardry meaning.

As far as the allegation in 8.2 is concerned the allegation fhat the
Defendant Bad said of the Plaintiff that it had committed 2 fraud by
representing thai it would pay for the relocation of the school

currently situzted on the property of the Blair Atholl Development
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whilst in truth the Gary Plaver Foundation was doing so, was
explained by the Defendant. He said that to his lmowledge the
Plaintiff had undertaken to pay for the relocation of the school. He
later became aware that the Garv Player Foundation was seeking
funds from the public for this purpose. This led him to think that the
plaintifi was not honouring its expressed and advertised intention of
assumning this obligation. There is no evidence of the exact words
Plaintiff alleges Barnes used and his explanation iz acceptable
indicating a lack of intent to defame the Plaintiif in the manner

alleged.

The publication of the second statement to Adrian Hampson requires
closer attention. Hampson testified that the Defendant had said
certain things to him, the exact words of which he could not reecatl,
The effect of what the Defendant said to him, Hampson said was what

is alteged in the particulars of claim.

There ate a number of disturbing aspects of Hampson’s evidence. He
was not impressive being inclined to evade answering questions. It is
hi§ account, not always consistent, of how the words came to be
published to him that gives rise to uneasiness.

His evidence was, initially, that he had done work for the Plaint#T and
that he was worried whether he would receive the amount for which
he had invoiced thr_: compaﬁy. He later said that his concern was noi

about the money owing ,which was not et due but whether he would
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be getting more work from the plaintiff,. He approached his friend
Tyrone Yates for comforting assurance. Yates as the esiaic manager
for the project was an employee of the Plaintiff It was he who referred
him to Barnes,

This is strange. 1 indeed Hampson was owed money which was not
yet due and if had doubts as to whether he would be pzid the amount
owing 0 him or whether the plaintiff would be continging with the
development the right person to have spﬂken to would have been Mr
Wray, who was the person principaliy engaged in advancing the
pmjecf.

Yates’s referral of him, 1o Barnes raises a guestion as to whether he
was ot sent as an agent provocateur t0 gather material on which the
Plaintiff intended to base the present action. Plaintiff did not attempt
te prove publication io the other persons mentioned in paragraph © of
the Particutars of Claim.

it would appear that the events to which this witness has testified
took place sometime before 227 July 2003. Counsel signed the
Paiticulars of Claim on the 15% of July 2005,

According to Barnes, the witness comiacied him and asked to to call
on him at his house. An appointment was made and the witness duly
arrived. Hampson explained thatr he was having trouble with the
Plaintiff and Wray about amounts ower to him.

In the course of the conversation, the progress of the environmental
application it was discussed and Barnes admits that he told Hampson

that the Rhenosterspruit Conservancy had not given up its opposition.
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and was appealing against the ROD{Record of Decision| He does not
remember having specifically referred to any of the matiers alleged to

have been published by him.

Barnes recalled however, that in a conversation with Mr Wray, some
time earHer, Wray had told him thai: *he had secured the necessary
permission at the highest level™ He may have told Hampson about
this but he firmly denies having mentioned any bribe or the name of
the MEC or any question of an erf an the estate been given to anybody
to secure the Necessary Permission.

Barnes was criticized for hesitancy and uncertainty in relation to what
was said when he met with Hampson. Barnes steadfastly maintained
that he had not spoken of Wray having bribed officials or having used
the word fraud. Barnes is a cautious man as is evidenced by the
manner in which he discussed the iss-ues with the commitiee of
Renosterfontein. To them he was at pains to refrain from stating as a
fact that bribery had taken place when discussing the matter with the
Renosterfoniein executive and members and recognised that the.}r
should employ a private investigator. éuspicions of this nafure
abound in thre times in which we live when daily reporis made in the
media of corruption in government and provincial offices. It is
unlikely that Barmes would have been more unguarded in speaking to

a stranger than in “committes”.
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As Hampsen like Barnes was not able to remember the exact words
Barnes said to him there is a sirong possibility thar the words
complained of amount to Hampson's interpretation of what was
actually said. A possibility enhanced by what the fikely purpose of his

visit to Bames was.

After the mecting, Hampson went back to the Estate Manager who
told him to go to Mr Wray to report o him on whai had taken place,
The cutcome of this was that he was called upon ic make an affidaviz,

which Defendant’s counsel produced as an exhibit,

The Affidavit was made at Plaintiff's place of business on the 225 of
Ju!}rr:?[}ﬂﬁ. The Commissioner attesting the affidavit was an attorney
practising in Plaintiif’s atrorneys attended at PlaintiiFs offices for the
taking of the oath.

This evidence brought te mind what 1 have since identified as the
provisions of Rule D4 of the UNIFORM RULES OF PROFESSIONAL
CONDUCT of the General Council of the Bar of South Africa. The rule is
that legal practitioners should ordinarity not r;:btajﬁ affidavits from
prospective witnesses, except in cases in which the practitioner is
intended to present such evidence by means of the production of
affidavits deposed to by them.

Counsel on both sides were 3l unaware of t-he impropriety of laking

the witness' evidence on oath and Defendant’s counsel was
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particularly disturbed that 1 should have guestioned the propriety of

the manner in which the wiinesses statement was recorded.

The impression ! get is that Yates referred the witness to Barnes o
obtain actionable material. Whatever Mr Barnes may have said was
transtuted in the process of recall and recording in arder 1o provide

ihe necessary material for a defamation action.

The impression is strengthened hv the evidence given by Barnes who
recounted how Hampson was at paing to tell him that Wray “was an
evil man®. This sort of talk was calculated to invite or encourage
negative remarks about Wray from Barnes. These circumstances give
rise to scepticism as to the reliability of Hampson's evidence. [ ara not
satisfied that on the balance of probabilities the Defendant said that
Wray obiained approval for his project because he bribed the MEC, Mr
Mosunkutu. The witness did not know that name which must have
been supplied by Plaintiff

I cannot find on the balance df probabilitics that Barnes used words

accusing Wray or the Plaintiff of fraud or bribery.

Cause of action, pecunigry loss consequeni on publication of the words

complained o
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The Plainfilf alleged that when the Defendant made the first and or
second statements he knew that the Plaintifl was seeking the
necessary statutery approval, had already expended a considerable
amount of ml;}nc;.r to this end and would suffer damages in ihe event of
the necessary statutory approvals not being obtained or delaved. This
claim was not substantiated by the evidence as there was no proof
connectng the statements causally with any additional time in fact
taken in obtaining the necessary approvals.

The evidence discloses that both the township application and the
ROD were eventually granted and that a number of interested and
aflected parﬁes apart {rom the Defendant pursued an appeal against
the issue of the ROD. Opposition to the granting of the m‘.a-né.hip
appitcation, the application under the Eaviroament Act and the
appeal resulied in protracted proceedings. There is nothing to show
that any of the words complained of prolonged the proceedings one
iota. There is nothing w0 show that the alleged “wrongful words®
contributed in any way to additional delays. Wray was questioned on
this topic at some length but was not able to identify any lengthening
of the time before which the Plaintilf was able io proceed with the
project. Wray was not able o indicate causal conneciion between any
of the words complained of used by auy of the defendants with any
delays. For this reason, alone the Plaintiff cannot succeed on this -
cause of action.

There is however a further consideration ﬁmei'ging from the judgment

in
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TELFMATRIX (PTF) LT ¢ & MATRIX VERICLE TRACKING v ADPERTISING
STANBARDS ACTHORITY 84 2006 713 54 467 15C4)

The of the portion headnoie dealing with the topic pure econormic loss
reads

Deltet - Damage - First pringiple of law of delict that evervone (o bear foss he
or she  suffers - Aquilian liability providing excepiion to rufe - To be liable
for loss of someone efse, act or omissien of defendam to be wrongfu) and
negligent and to cause loss.
Delict - Wrongfilness - OF conduct causing pure scongrric loss - Ast of
onuession causing puré econonmic loss not prima facie wrongful - Policy
consideraions to exist dictating that plaindiff to be recompensed by defendant
for loss suifered.
The evidence in all of the four cases is that the defendants published
the words complained of, in the course of statutorily provided
adversarial proceedings in which they were entitled to participate,.
only o the person vested by law with the duty to receive
represeniations. il iz some respects the submissions showed
incorrect perception of the procedure, it is not correct to categorise
this as a result of “stidied persistence in ignorance®, for which Mr

Theron argued. There are no policy constderations making the worgs

complained of acticnable

Third Cause of Action- Viclation of Plaintif’s Fundamental Rights to

Dignity and Fair Administrative Action

Under this head the Plaintiff ctaims R10 000 000, 00 {TEN MILLION

RANDI.
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There is noihing to show that Plaintiff's fundamental rights to dignity
and fair administrative action were disturbed. The Plaintiif succeeded
eventually in the administracive action o which ii refers and there is
no him of evidence that its dignity as a company was impaired by the

use of the first or second staterment,

The same applies to the additional claim founded on the terms of
Section 3B of Act 108 of 1996, The Plaimtiff claims punitive
constitutional dan.zagﬂs of R 5,000,000 (FIVE MILLICGN RAND].

1 see no basis for granting any relief under this head.

The Defendant as is the case with the other Defendants are persons
whoe had a genuine concern about the deleterious effect the
establishment of the golf estate would have on what until then been
pristine countryside.

Their concern was understandable and some officers in the Gauteng
administration viewed the social impact as being stronglv negative.
The defendants were entitled to place before the authorities their fears
and concemns and to cppose the applications made by the Plaintiff as
strenuously as they did. In so doing no righis of the Plaintilf were

viglated

Judgment is in favour of the Defendant Barnes ard the action is

dismissed with costs including the costs af two counsel,
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E M J Gaylard

The Flaintilf alleges that the Defendant wrongfully and with intention,
to injure the Plaiméff.published the following false and malicious

statements of and concerning the Plaintifi:

at That the Plaintiff did not comply with due process and
associated legul requirerients in relation to the proposed
Blair Atholl Township; and

2] That the Plaindff had not submitted a comprehensive
environmenial  impoct assessment to the responsible
authorities for approval in accordance with existing
legislafion concerning applications for changes in land use;
and

¢/ That the Plointiff hed rot held a public meefing of

interested parties and that it was required by Sfatute.

These allegations are referred to as “the first statements”. The
statements are alleged to have been made and published 1o the Town
Planner Centurion, City of Tshwane on or about the 14w of September
2004.

The Plaintiff alleges these statements to be per se defamatory of it.

It emerged in the evidence that the statements are the same as those

dealt with in considering Barnes’ case.
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Gavlard was not g signatory of the letter. He agreed with its contents
but he did not publish it. The Renosterfontein conservalory, a legal
PErsona apart from the Defendant published the letter,

In addition to the considerations examined in dealing with Barnes’
case, Plaintiff cannot succeed against this Defendant in its claim for
damages arising out of the publication to the Town Planner of the

Faterial appearing in the letter addressed to that official.

A second cause of action for defamation is alicged it being said by the
Plaintiff that the Defendant wrongfully and with the intention to injure
the Plaintifr published a false ang malicious statement of and
concerning the Plaintiff The statement alfegﬂd is that the Defendant
was “conducting Hlegal construction related activities on the broposed
Blair Athofl dey elopmerns:.”

Publication ig alleged 1o have beep made o Tsheko Ratsheko of the
Gauteng Department of  Agriculture and Consewatron and

Enwmnfnem on or about the 26% ang for 27 July 2005,

Even if the statement can be read as having g defamatory meamng
© which is doy biful, it is quite clear o1 the evidence that the Defendant
believed it to be true and made the statement 1o an nfﬁcia} who had
an interest to receive information from the Defendant who had » right

i convey the Information to that official.



37

The third statements which the Defendant i alleged to have made af

and concerning the Plaintiff and which are saig to be defamator_ﬁ.r are:

fal “Z is cleqr Jrom the recens developments on site that fhe
developer is in breach of the condiitons set out in the
Record of Decision and is RO laking heed of the

warnings issued by officials of your devertmes. "

Lonstruction activities qs o matter of urgerney. ”
It is difficult 1o se¢ how (b} can be constrited as defamatory, Ag far ag
{a) is concerned the Defendant Feasonably believed that his Cport to
Dr Cornelius #who is the addressee of thege statements was trye and
dccurate. The substance of the statremcnt Was z subject of legitimate

COMmUnNication between the Defendant and the Department,

Plaintiff's dpproaches made 15 individuals were obvisusly ap attempt
to stifle Opposition by stealth™ The sting in this statement is said 1o

be the use of the word “stealth™.



Defendant made the statement to a number of people who had
received individual letters from the Plaintiff in which the Plaintiff had
sought to get each of them to withdraw opposition to the granting of
approval for the establishment of the estate.

The Defendant explained that he used the word “stealth® o indicate
that the Plaintff was attempting to split the opposition by
approaching individuals, independently of, and unknown to oibers
opposing the project, in order to aveid public hearings for -the
detersination of the issues, which divided them from the Plaintiff
There is a range of m{:aﬂirngs of the word “stealth”™. The word conveys
_the action of doing something slowiv, quietly, and covertly, in order o
avoid detection. - The word “steatth™ can furthermore have mesanings
implying secretiveness, dishonesty or cunning behaviour or actions, [
do not think that Defendant intended those meanings. While
cunningress may have been attributed to the Plaintlf this is not in

itself defamatory.

| arn not persuaded ithat the use of the word “stealth” in this context is

defamatory.

The Defendant was guite within his rights to speak to those with
whom he had a common interest and to indicate that the Plaintiif was
attempting ¢ divide them in crder to weaken of eliminate the

opposition.
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Yrhiat § have already said about the second third and fourth causes of
the aciion applies equally 0 the same Causes of action against the

Defendant il 1his cast.

The Plaintil has not advanced any sustainable clain against this

Defendant.
Heler Duigan

The first satemnents which the Plaintiff alleges were made b¥ the
Defendant defaming plaintiﬁ are the same 85 are alleged against ihe
previous Defendants with whose ¢ases [ have dealt. These are the
statements appearing in the letter of the 14 of Septembes 20607
addressed 10 the Town Plannel, centurion, CiLY of Tshwane. The
Defendant did not sign the letter nself and although he gvidence 1S
inai she S&w, altered and approved the lener in _its final form it was
" not she who pubiished its contents. This in itself is & har to a finding
i Plaintiff's favour on this clainm. The letter is 6NE that could properly
have heen sent to the Town planner. 1he lejter a8 & whole including
the words complained of, although critical of the Piainiff is net
defamaioly of it. The crticism s pertinent and specific and not
calculaicd to injure the praintiff.

Plaintiff's claims in terms of its Seﬁond third and fourth causes of the

action, are not sustainable for {he reasons already given.
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LISE ESSBERCGER

The allegation against the Defendant in this case is that she published
the i’nﬂﬂwing false and malicious statements of and concerning the

Plaintiff:

fc) C“Again fumped the gun’ in that earthmoving has been
done prior to expiry of the period allowed for appeal
against the BOD issued®, and
(d} “Has destroyed o known nesting sfte of the African Fin
Joot. a protected bird species,”
These statements are not defamatory per se. The words ciuoted do not
form a sentences. Defendant made and published 2 report including
the words complained of, to Khabisi Mosumbkurn, the MSC for
Agriculture Conservation and Environment for Gauteng on or about
the 13% of July 2005. They refer to the Plaintiff having embarked on
works, which should not have been under taken because the BOD as
originally issued had a provision suspending all operations pending
appeal. The defendant complained of this before GACE amended ROD
by withdrawing the condition therein for the suspension, or before the
Defendant k_new— of such withdrawal.
The words alleged in d) are not defamalory. The Defendant reported
what she had observed, namely that in the course of earthmoving
operations the nesting place of the bird had been disturhed. ?IaMtiﬂ’s

counsel argued that she Hed in her evidence because she said later
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that the bird was now nesting on her property. I can find no
mendacity in this. She and the other three defendants are as far as |
gauged from their demeanour and the manner in which they testified
sincere truthful and responsible persons. Their concern was to
prevent the harm to the environment of their ht}m;ss ot to defame or
otherwise infure the plaintiff. |

The Plaintiff alleges thas the words had a defamatory innuendo. There

is no evidence to support this.

As in the cases of the other Defendants, and {or the same reasons the

second, third and fourth claims do not succeed.

The conclusion {o which | come is thar the plaintifl does not succeed
on any of its claims against the four defendants. There can be no

award of damages. This therefore concludes the litigation.

Judgmﬁnt is granted to each of the defendants against the plainsiif in

each: of the four actions which have been combined
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