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A INTRODUCTION
The Accused

1. Accused 1 1= Stefan Frylinck, an aduft mate who works as an environmenital consulkant,
Acclised 2 s 2 legal ciily, to wit a close Corporation, within the meaning of section 332 of
the Criminal Procedure Act [CPA), Act 51/1977. Accused 1 appeared in his representative
Capacity of accuseqd 2.

The Charge

2. The two accused are chargad respectively as follows: Accused 1 Is charged In count 1 with
Fraud, read with the provisions of sectlon 103 of CPA » At 51/1977 fhersinafier referred to
as the CPA) and in count 2 with ofs B1(1){a) of the Envirsnmenta! Impact Assessinent
Regulations of 2006 fhereinafter referred to as the £JAR), Accused 2 is charged with ¢fs

B1{1)a} of the EIAR of 2006,
Plea Proceedings

3. Both the accused pleaded not gulity to the charges on 1/03/13. In a plea explanalion Lt.o.
$115 of the CPA, the accused deny 3.1 the existence of a wetland on the particular property



which was the object of an application for authority for development: 3.2 that they had
intention to defraud s alleped in the charge sheat and 3.3 that they in any manner acted
negfigently as alieged In the charge shesat, In further plea proceedings 3.4 the accused stated
that Zoning Sofutions (Z5) appolnted and requesled accused 2 to complle a ‘Basic
Assessimenk Report’ therelnafter referred Lo as the BAR); 3.5 thal the BAR was necessary in
erder lor 75 to apply for approval of a town development with the relevant authorities. 3.6
Accused 2 was tasked with and consulted by 25 to deterrine what investigations needed to
he done to cornply with the requirements for the BAR, 75 would pay the consultants for
these Investigations because 28 or its principal was the applicant for the proposed
development. 3.7 At no stage was it acc?’ task to determine if 2 wetland existed on the
property. 3.8 At no slage acc2 had any reason to suppose that a wetland exists on the
development terrain which was the object of his invelvement with the BAR.

Evidentiary Materiat

4. In respect of the formalities the following is placed on record: 4.1 The following
documents were accepted as annexure to the charge sheet; Annexure A~ charge sheet;
Ann. B - request for further particulars; Ann. - furlther pariiculars; Ann. D ~ State’s HOA;
Ann. E - Defence HOA; Ann. F - Defence’s Supplementary HOA, The respective HOA's were
elther hand delivered or emailed to the presiding officer. 4.2 The court accepted the
foliowing exhibits In the matter: Exhibit A - BAR: Pan Afrkca Farlisment compiled by
Environmental Assessment Practitioners, Mpofu Environimental Consiltdng; Exh. B - Letter
by Gauteng Provincial Govi: Agriculture, Conservation and Cnvironment dd 22/08/07 to
Mpoku Envirenmental Consulting; Exh. C — Record af Declslon by Dept of Envirenrmental
Aflakrs and Tourlsm dd 15/10/07; &xh, D — Environmental Autlorization of constructiog site
for PAP by Dept of Environment and Tourism dd 18/10/07; £xh. £~ admisslons L.t.0. 5220 of
CPA; Exh. F -~ email by accl to Ms. R Mukhell dd 25/09/07 re GDACE commants; Exh. G-
report by 1 Louis van Rooy, Engineering Geolopist re Geotechnical site investigation for the
PAP site dd March 07; Exh. H— Flora Assessment by Galago Environmental for PAP site dd
Apvit 07; Exh. | - Soll Based Wetland Assessment by Terrasoil Science comtplled by § Hvan
der Waals; in defence case Exh. } -~ PAP Geohydrological Report complled by K Sami dd
Janvary 2011 and Exh, K — Soll Assessment of PAP developmen! by D G Paterson dd
December 2010.

Background: The Need for BAR

5. This matter is the result of a dispute whether the canstruction site at Headway Hili Ext 1
an portion 442 of the farm Randjlesfontein 40518 contains a welland on which a buiding
development takes place, This area is better known as the Pan Africa Parliament site
{Rerelnafier caled the PAP site} and the construction of the PAP hedlding Is the subject
matter of the development.



6. Simply put; in order for this ares to ba rezoned and/or developed a BAR was reguired
Lt.o, the Natlonal Environmenlal Management Act, Act 107/98 {hereinafter called NEMA)
which is required by a competent authorlty Lt.o. the NIEA Regulations, 2006. For this Fesson
acel and 2 were appointed by Zondng Solutions to compile a BAR. Accl at al! relevant times
acted as sole directar of Mpofu Consulting CC. A BAR was complled and submitted to Lhe
Dept of Environmentat Affairs [DEA). It s required of the enviranmental assessment
praciitfoner as compller of the BAR to assess apd report en varlous issues which might be
retevant in conslderation of the suitabifity of & site as appropriate and in conforming to
requirements for development. Te this extent as exampte the BAR contains Inter aha
‘Section E: impact Assessment’ P 21--25.

Crlgin of Charges

?.in para 5 on p16 of the BAR (Ext 1} in the 4" coturmn 2™ from bottom it Is indicated that
“River, straam or wetland” does not acer within a 500m radius of the skte. In it submission
of the BAR t0 DEA the GDACE, as an Interested parly, were canstlied for comunent of Lhe
BAR. The GDACE, per exh B, reguested Mpaofu Consulting CCto undertake further studies for
Lhis project: 7.1 wetdand delineation ¢ per the Dept of Water Affairs and Forestry's
gukdeline; 7.2 hydrological study and delineation of the watercourses and headwaters and
2.3 specialist Invertebrate studies, To these comments acel in his eapacity of Mpofu
Consulting CC responded via email on 25f09/07 to Ms Mukhel: Exh F. it appears that not
only did GDACE raise coticerns of a possibie wetlsnd on the shte but the DPW atso received
infarmation that the PAP site “...might be affecting a wetland system in the arez; thal the
Bepariment might be In violation of the NEMA and that the Dept might be in violation of
the Nalional Water Act.” Sea Ann2 to Anp T, which contans the reply Lo the reguest for
furiher particulars. This Dept requested it he stpplied with proof o reference to address
these quaries to which accl in his capacity of Mpofu Consulting CC responded an 17/06/09.
Mr. Paul Edward Fairrell, at the Hime unaware of the abave-mentioned correspandence and
independemt to any of such mentioned parties or departments, testifled that he was
approached by the profect manager of the development at the PAP site. On his first visit to
the site he hecame aware that the *_ ol contiactor experiences unbelievable problems
with the site; there wos o lorge seepage ared and cfear signs of wetiand emanating from the
seepoge aved ond thot o trench was dug from N to 5 which wos o dlassival feature of what
one finds jn ¢ wetland. ” By this ime construction of the site had commirmenced but stopped
due to concerns raised and a panel of experts was appainted 1o do wetiand delineation.
investigations followed which In turn fed to the criminal charges being laid against the two
accused.

b. EVIDEMCE

State Case



B, Ms. Rodeani Mukhedi holds 3 Hons Degree in Erwvironmental Management. Her evidence
was {argely undisputed. She testified that at the time a BAR was compiled and submitled
i.r.0. the PAP site she was employed by the DEA and Tourism as a Principal Environimental
Ofticer. |t was her evidence that if a wetiand was present on the proposed site it had to be
indicated in the BAR, its mere existence would not necessarily prevent development but
certain conditions would be set Lo creale a buffer sa that the proposed development does
not atfert the wetland. As to the queries ralsed whelher e area consisted of & wetland, Ms
Muicheli Informed the cobrt that accl informed her that he did not see any necessity to
undertake wetland defineation due to the {act that the area was not affected by a wetfand.
She had a site Inspectlon with the accused and he had |pointed to her a feakage area stightly
NW of the site from a sewer pipe,

8. Mr. fohan Hilgard v/d Waals holds 2 PhD in Sofl Science and Soif Chemistiy and s 2
Professienal Sclentist. His work experience relates to soif classification. He was a member of
the pane! that was appointed to do wetland delineation on the PAP slte. On inspection of
the site he found a distinet canal exist in the southern half of the site which runs Inic the
Rietspruit. The site has been impacted significantly through the earll works for the
development. He also saw close to the construction site were distinct tracis witers a truck
got stuck with typleal wetiand grey soils, This ks usually an indication of the presence of a
wetland, He took inlo account previous studies apd nvestigations of the site; the legisfation
pertaining to wetlands and the welland delineation guides. Different entities defina
wetlands differently. A commen thread In wetland definitions are that it Is an area of fand
that is inundated for prolonged perlods of time and that has due to prolong intindations
characteristics that show up typically in form of vegetalion adapled to wet conditions, a
water table close or at the land surface and soils which show distinct shens of saturation, be
it permanent or seasonal. In his report he states that wellands are definad In Lhe Maticnal
Water Act as; “Land which Is transitional between terrestriol ond agualic systems where the
water table Is usualfy ol or near the surface, or the fond Is perlodically covered with shalfow
water, and which land in normal circumstances supports or would stippori vegetotion
typically ndepted to life In soturated soil.*

In a rnanual published in 2005 by the DWAF the definition of a wetland in the guidelines is
the same as that of the NWA. A wetland must have one of the following attribputes: 9.1
wetland (hydromorphic) soils that display characteristics resulting from prolonged
saturation; 3.2 the presence, at least, of water loving plants fhydraphytes) and 9.3 a high
water lable that resuits In saturation at ar near the surface, {eading to anaerobic conditions
developing In the top 50cm of the soll.

10. The guldelinas lst four indicators to be used for the flrding of the outer edge of a
wetland. These are 10.1 Terrain Unlt Indicator: this indicator identifies vatley hottam

wetlands and also wetlands on steep and mild slopes in crest, midslope and footstope
positions. 10.2 Soif Form Indicator: varfous types of soif are listed as ndicative of



permanent, seasonal and termporary wetiand zones. 10,3 Soil Watness Indicator: wet solls
may be indicated by cerisin solf colours and motiles. This Is the primary indicator for
wetfand soils, According to v/d Waals' evidence; ..the reduction and removal of iroit fFetin
the form of ‘bleaching’ and the accumulation of Fe In the form of motifes ore the twe mein
criterio for the identification of soifs thot are perindically ar permanently wet,” 10.4
Vegetation Indicator Is anotier key component of the delineation of a2 wetiand in the NWA.
Howevar, v/d Wasls testified that the vegetation on Lhe slte Is almost non-existenl due to
construction of the PAP. This scenario caused him not to rely on the vegatation ndicatar
which, in turn, placed greater emphasls on the solf form and soll wetness indlcators,
Vegelation communities sre dynamic and react rapidly to external factors whereas soil form
and soil wetness indicators are more germanent.

1. v/d Waals Is of the opinlan that the Hallway House granites constitute a "Specific Case”
as iisted in Appendix A of the gutdelines and as such cannot be stavishly subjected Lo the
procedures contained in the guldelines. Itis the further opinion of v/d Waals that the
catena {topographical sequence of soil forms) that forms on the Halfway House grankte
ditfers from what one would normally find “..in that the landscape is an old sfoble one, the
porent materiol is refotively hord and therefore resistant to weathering as well as that it has
a very fow Fe content/reserve. The implication is that the whefe cotena Is domingted by
Bleached sandy soifs with o distinct and shaliow zone of water fluctuation. The zone i aftern
comprised of a high frequency of Fe/Mn concretions and somelimes exhibits feint moriles,”
Confer Para 3.4 p 11 of £xh 1.

12. vfd Waals testified that he observed in the top part of the site the area had almost no
vegetation feft. Further down the site was an excavation; there was no vegetation but
exposed sails could be seen, Areas south of the excavation were burnt. According ta him
they found signs of dry wetland.

13, He further observed that a sewer pipe was leaking upon inspeclion of the site. His
evidence is that one can differentiate betwean fresh water and water from sewage afllient,
Sewage water has lots of nuttients, nitregents and is phosphorous. He concluded that the
avea affected by the sewage was far less thar | hectare, The spiflage from the SeWaEe Wwas
incalised and caused welland conditions but the volume of sewage sphl was such that he
ctould not trace the effect beyond the plumne he found. If one takes into account the slze of
the PAP site then it milght have had a smal Influence and completely insignificant. The area
of the PALP site is 19800 hectares.

14. He stated that other Indicators showed it to be a welland, The first was that on Google
map 1 {of Exh 1} It can be seen that 3 contours run through the site which show diskinct
incidentation and therefore it is @ concave fandscape, Secondly, in the Google Image of the
site he could identify the texture differences on the ske. This would he the first order
assessment. Thirdly, 2 GIS practtioner could seperimpose 2 contours on the Google image
to produce & map. Evidence fram contours shows a drainage faalure and the water flow exit
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throuph the drainage channel. Fourthly, through soil survey conducted on the site one could
identily saif forms and soil wetness indicators.

15, v/d Waais testified that he observed that in the top part of the site the area had almost
no vegelation left, Fuither down the site was an excavation; there was no vegetation but
exposed solls could be seen. Areas § of the excavation were burnt. According to him they
found shgns of dry wetland.

16. He observed that a sewer plpe was leaking upon inspaction of the site, His evidence {5
thal a person can differentlale between fresh water and water fram sewage affluent,
Sewage waler has lots of nutrients, nftrogents and Is phosphorous. He concluded that the
area affected by the sewage was far less than 1 hectare. The spillage from the sewape was
lucafised and caused wetiand condftions but the volume of sewage spill was such that he
could not trace the effect beyond the plume he found.

17. In para 4.2.2 of his report he states that the soil sample positions are Indicated on reeap?
of his report, He could Identify the driest soils on the gradient {andscape with Increasing
signs of wetness up to the wettest sites for delineatian of wetlands. Tive principles of soll
wetness apply throughout it the wetland defineation putdeiines. The solls he found at the
site at the centre of Lhe wetland are predominantly of the Kroonstad and Lenplands farms
with a distinet Hard Plinthic B-horizon at approximately 80 cin depth. This area was
indicative of very wet soils and indicates a zone in the soft where significant lateral transpart
of water takes place. The underiying ground Indicates zones of clay and Fe accumulation and
is an area that is saturated with water for long periods of the year, See Exh | p15. In poink 17
of map2 there is evidence of signilicant lateral water movement through the tandscape. Fe
rich water seeped from a profile on the site. Further upslape from the exposed profile Fe
was noticeable and this Is a very dislinct sign of wetland seepage, The white section of the
profile {see pp 35— 24 of Exh I} iHustrates the rapid rate of Fe oxidatlon in seepape water
when exposed ta the atmosphere, In all the trenchies dug on the site significant water
novernent was found. In addition, ponding water was seen to the N of the site.

18. During xov he stated that a wetland could not be dassified merely by a water tabls being
at or near the surface. He did find water on the site, about 30m from a veld to the S of the
constiuction site. This area Is a seasonal wetland. I ithe Kroonstad soif lorm s found a
geharizan(?}. A gehorizan{?} is one that shows signs of saturation for prolonged periods of
time and show signs of prolong saturation. He Inferred the watertable from the colours of
the soil. On the suggestion that It Is an unsale concusion of the final constderation of a
wetiand he disagreed from the defence counsel. The colours are defined in aumerons
publications, not only wetland delineation guidelines; the colours, i.t.o. mottling and Fe
depietion are accepted throughaout the world in the field of geology and in countless
classifications. Therefore when he pronotices on the soils he does it with the knowledge of
countless classifications, ldnds of wethess, soll chemistry of the physics of the soll i.t.o. the
water rmovement of the soif and his years of experience where he has done delineations of
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the solls. He confirmed his earlier assessment the area is seasonal wetland. He teslitied that
i is not necessary to find water but that by only fouking at solls one can make 2 finding of
wetland, He disagreed with DG Paterson’s report where he states the site Js a sida sloped
dralnage area. He disputes Paterson’s speciiic reference to the Kroonstad soll form oceurs in
1.9 billion hectares in SA. The type of Kroonstad soll found on the site might not constitute a
wellandg in another part of the country. What is clear is thal hydromorphic conditions are
considered by mast international publications as well as our delineation guidelines as a sign
of wetland, i the delineatlon guidelines do not apply then he takes one step back and look
at what hls science says, Hydric {sit} soils are a sign of 3 leng indicator, Thal is lound it the
Kroonstad. Re the specifics of the Kroonstad soils which occur under sugarcane, Paterson
makes the assertion that the areas under sugarcane are not wetlands. That Is a totafly
incorrect asserlion because we have numerous examples where agricufture has taken place
within wetlands and wetland fringes because It minimises {armers risk of drought and
drought canditions. I diy years fariners would lose thelr crops and I wet years the crop
gets drowned. The assertion thal sugarcane fields are not in wetand Is not correct, The fact
that he found Kroonstad solls and that t forms the Jowest and wettest part of the landscape
mieans that Lthe ares is Ihe drainage channe! bul Lo remember that hydric {sic) soils ara solls
that experience long perieds of wetness, Accordiing to him in the definition of wetland
seasonality is implied because rainfall has seasanality and this would mean Suctuation of
the water lable,

15, In respect of mr, Sami's report v/d Waals commented 19.1 Sami did not refer to surface
fiow of waler, Lo.w, surface loss of water, That is a critical component of any hydrelogicasl
model. 18.2 On the site v/d Waals and others bullt a whole coinplex of berms. The berms
are at least 80cm, 1 or even higher. Those berins have been placed in areas spacifically o
divert any flow of water durlng massive rainfali events away from the construction site. 15.3
The berms were instalied early in December whert we hadn'l had ahy signkicant rakit. The
hiole was drilled through the hard and thick layer of soll, The piezometer fills up from below.
The measuring of the water in the piczometer is entirely dependent of the rate at which the
water seeps above the permeable layer Into that pipe through what was the water Flow al
that slage. In no way is that accaunted for by Samtk. His concluston of the data was that if
Sami had generated data of surface flow of water he would see thai the water had dammed
up; they've put o measures to prevent the water from rushing through. Lo.w, they had a
volume of water in excess of 4-500 cm3 sitling In a portion to wit 1/6™ of the site. That does
not account for all the water belng diverted away from the site by the berms. Between S to
15000 cm3 of water were not accounted for and he finds it 2 major flaw In the repoit by mr.
Samd,

20, M. )L van Rooy Is an engineering geologist and holds a PhD in engineering geology, His
repart was accepted as Exh G. His job enlalls amongst others conducting geotechiical
investigations for the development of areas, He stated that in his pectechnical finding the



shaliow ground water table was due to leakage of the sewer pipe and from natural
drainage. He naver stated when the plpe is fixed the water table wiil drap.

23, My, Edwin Pausd Fairrel testified he had in oxcess of 30 yrs experience working with
wettands, He was asked by the project manager of the PAP she to give 3 guotation to do 2
wetland delineation of & wetland area of such site. After walking for approximately 10 mins
on the site he concluded tests in more than one discipline needed to be done, A soif
scientist needed to do a soil assessiment, Mis general observations were that the “...civfi
comractor experiences unbelievable prablems with the site; there was o large seepage area
and clear signs of wetlond ermanating from the seepoge orea” and that a trench was tug
frarm N 1o 5 which according to him was a classical feature of what one finds in a wetland. It
was his opiilon that the site was a hill stoped welland and a Google image ciearly indicated
to him a marked vegetation outfine. He noticed same vegetation, tones and colonring if
compared (o others in the area. For the last 20 months pilor to glving evidence he was on
the site io assist in implementing remedial plans. According to hm the wettand was
irreparably damaged, He further stated this wetland is situated in the 3™ most important
avea of ihb. Durlng xav he admitied the catchment area is not necessarily a wetfand,

Uefence Casa

22, Mir. K Sarei holds an MSe in geology and is a Professional Scientist, On 8/12/10 he yisited
the site and driflad 5 bareholes beiow and above the excavations and within the zones
delineated a welland and a seepage zone. No seepage or perched water Lable was
encountered in any of the b boreholes, drilled to almost 5m or into the warkings, The soil
was dry to mulst. All ground layers up to 2in below the surface had Fe and Mn hadules
suggesting moist conditions sometimes occur. At the time of the drilling ali {ayers were dry.
When he visited the sile thereafter he conducted further tests. Alter 200mm of rain in 18
days the waler has risen to 1/2m from the surface. In an usual wet rainy season the water
talle has only rizsen 200rmn. tatersl fiow of water down slope durlng storm events might
occur but it daes not imply Lhat It |s 8 zonhe of water accumulation or that iong term
saturated conditions exist. Durlng xov he lestifled that in December 2010 it rained 34 tays
out of 47 and the waler 1able rose pradually.

23. Mr. DG Paterson is a stw soll sclentist wiho holds an M5c depree, He visited Lhe PAF site
o 7{12/10 and had to assess whether welland soils orcur on the site. He has read the
report compiled by e, v/d Waals. He finds that: “Much af the Terra Solls report fs carrec,
and the situation and soils sccurring are, by and farge, occurate, Where exception mey be
mate Is in the conclusions and interpretatfons that the report reaches.” Confer Exh K, fast
parain para 3. He proceeds to state In para 4 of bis report that the soils are iargely undetialn
with hard plintithe {ferilcreta). The soils on top of this ferricrete are grey-brown on top of a
grey to yellow brown with inottles, When water enters the soil In the rainy season, it Is
unable to drain vertically downward. instead, it remains held in the subsoif layer, where it
eventually moves fatarally downslope. Over a long period of lime Fe and Mn and other



maltier are removed {n solution and deposited further down the hillsiope. A contributing
factor to the prey subsoil could be the leakage of the sewer plpe. He concludes in his
discussion on solfs that an area with more than 1m of yeliow-brown subsoll was seen in a
trench In the middie where v/d Waals has delineated a wetland. This colaur solis Indicate
better drainage than one would expect of a wetland area, During xov he sald that the best
drain soils are red sands and so too vellow coloured soil Grey solls are indlcative of
saturalion,

24. Mr. 3A Frylinck, the accused, testified that he referred to the geotechnical report
comphed by mr, Van Rooy to indlcate that no shallow water was present on the she, His
finding that there was no wetland on tha PAP slte was as a resudt of a Google Farth search
and lhe distances he measured and secondly that he was not the Tirst consultant on the jolb.
He did not see any wetland. He responded to comments raised by GDACE. 4z denled havinp
defrauded the DEA. He was shocked when accused of the aliegations and told court that he
was the [frst environmental consuitant. During xov he distinguished between a compelent
and commenting authority and their powers. He agreed that only a specialist covdd
delineate 2 wetland. The expenses for sppointment of a speciallst to do the wetland
delineation he would've carsied, He elaborated on why it Is necessary for wetfand
delineation, i was not possible to determine with a naked aye that there is a wetland.

L. Facls Disputed and Common

25, it Is common tause that 23,1 acet and Mpofu Consulting CC were appalnted to compile
2 BAR on Headway Hill Exlension 2 on the remainder of portion 442 of the fany
Randflesfonteln 4051R, Midrand, Gauteng; 2£5.2 acel was the sole member of the above-
inentioned cc; 25.3 Mpofu Consulting compited a BAR; 25.4 on the strength of the
recommendations i the BAR an environmental authorlsation, comunonly known as the
Record of Decision [ROD), was issued; 25,5 the development of the PAP site onsued; 25.6
after construction commenced the development was hialted for a wetland delineation to be
done.

26. It is not dispuled that 26.1 the accysed inter alla had to report on the existence or
otherwise of 3 wetland within 500m radius of the site; 26,2 the accused indicated there is
no wetiand within 50thn radius of the site; 26.3 the accusad on enguiry in writing stated
that he is of the opinien it is not necessary to conduct a wetland delineation,

27. It s in digpute that accl fraudulently iisrepresented o the DEA that the PAP she did
not contain a wetland and acct and 2 denies providing BEA with incorrect or misleading
information in an applcation for environmental authorisation Lo, the Erwvirommental
fmpact Assessment Regidations, 2006.



{1 Evaluation

28. When considering the evidence led In this matier the court has repard for the lact that
ail the witnesses are professional people, They tesiifled as experts in their particular field of
study. They have no financlal or other vested interest I the matter.

28. Ms. Mukheli was a Principal Environmental Officer who testified about the procedure
the BAR undergoes upon submission, She knew mr. Frylinck in his dealings concerning the
BAR. She accompanied him to the relavant shte {o verify what is on site Is conlained in the
repoit. What he reported in the report is what she saw. She engirad aboul the presence of
a ieaking pipe and he showed her wat areas causad by \he leakage. He also pointed out
another green area near the activities. The size of the site was 19.8 hoctares. She teslified
further that a request to the accused was received for assessment whether 1he site has g
wetland and If =0, how big it Is, She contended that Frylinck was supposed to appaint a
wetland specialist for this purpose, Rewever, the accused did not see any necessliy to
undergo wetland study due to the fact that the area, according to him, was not affected by
a wetland. The accused stated that the site was not alfected by a flood ine as thera was no
wetland. An Environmental Authority was thus granted. She testified lurther that if she was
aware there was a wetland then she could have excluded the wetland out of the
development. She concluded that al no stage did the accused undertake a wetland study,

30. The evidence of v/d Waals is supplemented by a report, with pictures and maps, of the
PAP site. The presence of water on the site was noliceable when he first visited the
excavation site. He {estified that water of sewage affiuent has lols of nutrients, nitrogeints
and Is phosphorous. This spiliage was localised and caused wetland condilions. The effects
of the sewage spill could not he traced beyond the plume he found. According to him the
volume of the sewage spill was probably T i a miliion due to the size of the catchmont Brea,
iHe found 4 indicators of a wetland on the site. They refate to the distinct indentation,
texture differences, the drainage feature and the soil survey congducted on the site.

1. ftis clear that v/d Waals’ assessment of the soils found on the terraln of the PAP slte s
well-documented. In fact, even mr, Paterson who testified 0.b.o, the accused agreed to this
but his Interpretation thereof differs. “Much of the Terra Soils report is correct, and the
sftuation and soffs aceurring are, by and large, gocurate, Where exception may be made is in
the conclusions and interpretotions that the report reaches.” it therefore follows that the
court must {ind that he correctly conducted his assessment of the PAP sita in accordance
with pracedure and the guidelines by DWAF. As a lay person ta the field of stucly It appears
to the court his work bs extensive and an in-depth study. The court therefore finds that vfd
Waals' guality of hls world Is of high standard,

32. Van Rooy's report was used by the accused to compile the BAR. Van Rooyis not a
wetland specialist and did not do wettand delineation. Clearly, this witness contradicted a
finding in the BAR where accused mentions the water table would drop if the {sewaye} pipe
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is repaired, When one reads Exh G then the denial of such a clakm by van Rooy holds true, if
the accused had properiy read van Rooy's findings re the water table, led alone properly
considered, it had to cause him to easily come to the correct interpratation. In fact, without
being disparaging, the wording used by van Rooy when he states the position of the water
table, is in skmple terms and should easily have been grasped by accl,

33. Mr. Fairrell testified that he assisted the contraclor for the past 20 roonths at the shke.
This unelisputed evidence indicates that the rehabliltation program that was put into
oparalion clearly requires much effort and time. Dite must not forget why Fairrelt was
approached by the civil contractor, One wonders: Would the dampness and seepage of
water be so evident If no water problem existed? Would the rehablitation of the
construction site take so long if it was not necessary? Are the reasons to reject his version
adequate? This witness has In excess of 30 yrs experience in this fietd of study. Mere
sublecthvily or blas could not give rise to his finding. There exists no motive. The evidence
does rol suggest that, ai the lime of his first visit to the PAP site, did he know or was he was
aware that the accused had complled the BAR,

34, Paterson describes the grey solls he found on the site 38 inactive of saturation bt that it
is aol necessarily wetlands. This conclusion of Palerson inay be an indirect admission of the
area io be welland. The reasons he advances in denial of wetland cannot be regarded as
compelfing as that of v/d Waals.

35. The evidence of mr. Sami did not dispute the measures and Its effect thereof on the
findings of the berms v/d Waals and others instaled on the site. Clearly, according to v/id
Waals, the surface low of water was aol considered by mr. Sami, netther the underground
dammed-up water, That is a critical component of any ydralogicat maodel. Those berms on
the skte have heen plaved in areas on the site specifically to divert any flow of water during
massive rainfall events away [rom construction site, The piezometers [H up from below, The
measuring of the water in the piezometer ks entirely dependent of the rate at which the
water seeps above the perimeable layer Into that plpe through what was the water flow at
that stage. In no way is that accounted for by Saimf. His conclusion of the data was that i
Sami had generated data of surface flow of water he would see thal the waler had dammed
up; they've put In measuras to prevent the water from rushing through.

35, Defence argues in para 5.1 of HOA thal v/d Waals applied the guidelines and soil
monsters te determine if It is a wetland. Also, there Is no evidence by v/d Waals that the
water tahle was at or near the surface or whether hydrophyies are found on the site. The
arpument does not hold water {excuse the pun). These guldalines are the means o apply to
deterrmine i it Is 2 wetland. The guidelines do not state that all of the regquirements must be
present to come 1o such conchusion. The wording of the guidelines makes it clear that ali the
requirements need not be present. In order for wetland delineation to be made It is
sufticient that only one of three requirements ks met, Mowliere is it stated Lthat alf of, or two
aut of three requiremnents must be present. The legal effect of the guldelines is that it must
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be adhered lo; even the accused witnesses in evidence - to their credit - did not dispute this
fact. Evidence further was that these puidalines by BWAF, are prescribed by all Govt Daepts,
This makes sense for if each govt dept would have its awn guidelines then no common
ground would exist and the guestion arises wiilch gridelines prevails in any giver
clrcumsiarnce,

37. Defence In HOA para 5.2 states the site presents a lateral drainage area. This is based on
Sami's findings. This finding is disputed by the stale witnesses. According to v/d Waals the
site is seasonal wetland. There s nothing untoward to vid Waals and Farrel’s evidence that
the area Is seasonal wetland. { must approve of v/d Waals' explanation that by Implication
the deflnition of wetland seasonality is implied because rainfail has seasonality and this
would mean fluctuation of the water table, Seasonal wetland is not uncormmen but ks
retoghised. If not so, the defence withesses would have disputed this facl. t appears

though that the recognition thereof Is with counsel and not defance witnesses, Raknfal}
impHes seasonatity and therefora it cannot be denled.

38. n addition the defence raly on the fact that ms. Mukbell recommended authority for
approval, See HOA para 6. Mukhel merely had to confirm that what Is contained In BAR she
could see. Her observations of what she saw were not compeiiing Lo approval; other
relevant authorlties have their say. The approval of the BAR was the resul of the process
laken to delermine whelher it conformed to requirements, not her expert apinion of the
existence of 3 wetland, She is merely the instrument in the bureaucratic process ta
recommend appraval of avthorlty of BAR.

35, Befence argues L.r.o. count 2 Lhat there is no definltlon of a wetland in MEMA, Ack
107/98, However, the BAR took Inta account the provisions of the Natfonal Water Act.
Where one Act overlaps or finds application in the study undertaken, then your first source
would be an act applicable In the research. The accused never atleged that he did not know
what a wetland Is; Lhat he did not rely on the definition of the National Water Ack; that he
consulited and/or relied on other definitions or Interpretations of what 2 wetland is. The
truth s pifable to one's understanding and mistaken or incorrect interpretation. This
‘measured opinfon’ of the accused {geweegde mening, defence HOA para 1) is based an an
Incorrect approach to and absenee of a proper and complete study of wetiand delineation
as is required, The weight and value of comments by a commenting authority should not be
downplayed In the study of the wetand, In this case it was sucl commenting authority
which effectively gave rise to the construction belng stopped and the resuliant prosecution.
A commenting authority is a gevernmentat sim; failure to observe thelr conditions ahd
nstructions have ultimately led the accused to the position whera he obsarvesis
prosecuted for not acting in accordance with those requesks.

40, A study of mr. Sami's report suggest evidence mterspersed wilh possibilities or perhaps
specutation, that could give rise to various inferences. Moreover, the absance b his report
of any discussion of the herms erected by v/d Waals and others and the subsequent effect it



has on surface flow water and the dammed up water, leaves his report to fall far short of
acceptance, Therefore, the welght this court altaches to his report for adjudication of this
matter is mininvzl. In contrast, Paterson fargely agrees with the solls forms found by v/d
Waals on the construction site. However, he differs in opinion with v/d Waals’ conclusions,
v/d Waals’ comments on the critique by Paterson of his findings were deftly dealt with in his
evidertce, ln para 16 supra the court has noted the response by v/d Waals on the Inferences
drawn by Paterson. | find the arguments by v/d Waals convincing and compelling to the
extent that Paterson's conclusions aught to be refected, It follows that this court rejecls
both Sami's and Paterson’s findings where it is in confitet with that of w/d Waals. | find w/d
Waals’ evidence salislaclory. Mis findings are accepted as reliable and to the exclusion of
Sarmi's and Paterson’s findings where such reports contradict his,

41. What Is clearly inferred from the guidelines to determine wetland s that assessment
ought to be done and that a scientiflc approach is reguired. In order to make such finding 2
welland specialist need to be employed. As a result, common sense dictates that these
requirements would — at least in some Instances — not make it possible to determine
wetiand with the naked eye.

Finding on the Merlts

42. The definltion of wetland is contained In the NWA. it Is desarlbed as: “Land which is
transitional between terrestrio! and aquatic systems whete the waoter table is usually ot or
near the sttface, or the land is periodicolly covered with sholiow warler, and which land in
normal circutnstances supports or would support vegetation typicolly odapmied to life in
sotureted soll.” The guidelines state the characleristics of 2 wetland are: wetland
{hydromorphic) solls that display characleristics resulting from prolonged saturation; the
presence, at feast, of water loving plants {hydrophytes) and a high water tahle that resuits in
saturation at or near the surface, leading to anaerobic conditions developing in the top
Sbem of the soil. In addilion wetland fndlcators are: terraln unilt indicators/soil form
hulicalors/soit wetness indicators/vegatation Indicators. Reference was made by the
defence during xov of vfd Waals and Farrell of marshes, damp areas and swamps. i must be
noted that these areas are exampies of a wetland. Wetlands are the uinbrella name far any
area which conforms ta certain requirements. A welland is not equal to what one would
expect to find In & marsh or a swamp.

43. Fryiinck never consulted an experi on wetfand nelther did he appoint a welland
speckalist to determine If wetland is present. His finding of the absence of 3 wetland ks
drawn fram inferences made by other reports avaitable to him. Therefore, his findings are a
result of his own means and methods employed to determine wetland delineation, The
correctness of the findings of previous assessments on which he drew was never tested by a
wetland spedialist. Quite clearly, he never adhered to the request submitted to him by a
national department (DPW) or 2 provinclal department [GDACE). He never did what he was
asked or supposed to do. The prosecution correctly and with persuasion argues that the
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EIAR expressly provides in Regulation B{bYvii} that Lhe competent authority imay call on
inter alia other vrgans of state that have jurisdiction for comments, See para 31 of the
State’s HOA, This resulted in a juggling act where Frylinck attempted to expiain In responses
ta the two respective departinents that there was no wetland,

44. Tite court finds that the slate has proven the existerice of wetland on the PAF site,
L. The Law

45, The state bears e onus te prove beyond reasonable doubt that acct connnilted fraud
and that both accused cfs 81{1} of EAIR, 2006, Tiis onus never shilts in a crimbnal kel See S
v van der Meyden 1993 (1} SACR 447 (WD}, On the other hand the court must acguit the
accused if their version is reasonably possibly true. The court need not belleve their version
but if doubt exlsts the accused is entitled to the benefit of such doubt. See R v Difford 1337
AD @ 373, It tharetore is the duty of the Court to carefully dissect the evidence presenled to
Court in order to delermine ¥ it, In compliance with the guidelines fald down in R v Blom
1939 AD 188, any other reasonsble inferences justifies, except that the accused, as arpuad
by the prosecutor committed fraud. A compartimenialized approach should not be aken of
that the one version should be welghed against the other. Rather, the totality of evidence
and evidentla! matertal should be evaluated. $ v Mbuli 2003 {1} SACR 97 {SCA),

46. Account must be taken of all evidence and evidential material, The court considers the
evidence by weighing up all the evidence, The court has due regard to admissions,
cortradictions, imprebabilities ele. L wish to stale that the court attempls a conshdersd,
careful and cautious approach ta the evidence and resulkant findings in the maiter.

47. Accused s charged in count 1 with fraud. Snyman defines fraud n the following terms:
“Froud Is the unfawful and intentional making of a representation which couses actual
prefudice or wiich is potentialty prefudicial to another”. Conder: Criminal taw, 4" Ed p 520,
The yuestion to be declded Is whether the accused made 2 misyepresentation balng faise or
risleading that the area Is wetland. There can be no doubt that prejudice to the state and
taxpayer would occur due to further assessments and expenses inowred in the
rehabilitation of the site, However, was the BAR with its finding of ahsence of welland, a
deception by means of falsehood? The state presented a Lhorotgh argument on this polnt
of the faw. | do express my appreciation for the measure and length of this argument. In
considering the question { take into account that acct was approached, appointed and acted
in his professional capachy as an environmental consultant. The BAR speaks of 2
comprehensive study of the site albelt incorrect in its finding of wetland defineation. In fact,
I must accept that the only criticizm or incorreciness of the BAR ks the issue rolating to the
wetland. Mr. Frylinck cooperated and responded to the guerles ralsed hy two depariments
in a professfonal manner. Yes, it must be accepted that he would benefk from the
acceplance of his recommendations but Is it not the case of every person who so performs



his/her duties in a precise manner? This does not necessatily mply that the information In
the report, espectaly pertaining to wetland delineation, s parliy or in Its totality correct.

48. The arguments that Frylinek would gain from the reporl’s recommendation and that he
wiould Incur expenses as the motivation for motive, are not entirely convindng. The nexus is
teo remote and the argument witheut subskance, The argument that Frylinck wanled ta
bypass the wetland delineation for financial gain or urgency to commence constyuction is
flawed, The reasons advanced by the accused to the gueries by the DPW and GDACE are
inoltivated responses. He relied on other studies and findings to come io his
recormmendations, His methods employed to come to the Tinal recommendation might ha
fiawed but it is no excuse to draw further inferences of fraudulent representations. | cannot
fnd that on the strength of these arguments by the state that accused made unlawfui and
ntentional representations in respect of their findings. Quite clearly he relled on the
findings of 2 fauna and & pectechnical repart Lo come to the conclusion that wetland does
not exist, albeit incorrect.

49, What the conduct of the accused does stiggest is nen-conformity with presoribed norms
as well as nepligent approach to the framework of his study, The fact that he has replied in
full ta the guestions by DPW and GDACE is appreciated but by no imeans has he adhered Lo
the critical study that had to e conducted, This is menkfested In his decision not to appolnt
a wetland speciallst; his repeated arguments why no wetland exists without such
study/assessment; his clear assumption of van Rooy’s interpratation of the water table will
drap; not adhertng to Lhe 4§ obvious factors accarding to v/d Waals of what the red lights
were for a wetland. One may argue that the comments sought oni the secend oceasion and
his disregard of appointment of welland spechalist may be construed as a refusal of
appolntment of such specialist. The queries by the two Eovernment deparbiment had to
tnvoke concern if not doubt, in the mind of accused that 2 further study for wetlang
delineation is regufred, He did not apply his mind and was not caulious of the consequences
of the implied ramifications.

50. Be that as it may, | find It difficult to believe that in the clrevimslances described above
the accused acted with knowledge of its falsity or wilh intent to decelve. Confer S v Heffer
{2} 1364 {1} SA 524 [W} at 537-538. Dolus by the accused to deceive thal the DEA be
misrepresented that the area is not wetland is difficult to find. Proof that a person with the
knowiedge and skifl should have been able to clearly have established that it Is a wetland |s
required by the caurt. To this extent v/d Waals saw indications of what he beleved was
wetland on his first vislt to the site but was chicumspect to deciare it wetland fess he
completed his assessinent of the site. The mere fact that two further expert whnesses
denies the existence of the site as wetland complicates matters. For that reason thore
should be clear proof Lhat Frylinck without a doubt knew that it was wetiand and stated to
the authorities that it is not. Instead the condrary Is trefe. Frjfinck did all he believed was



necessary ta exclude the need for wetland delineation by submitting subseguent cotnments
as reguired.

51, Even though mr, Prylinck is an environmental speciakist it cannat he argued that the
evidence clearly shows he is a person who, in his position, should inunediately have known
that the area Is wetland. The evidence by the state is that it s a seasonal welland and that it
was in winter — therefore outside the period - rainfall when the BAR was completed, Ha
didn’t conduct the necessary tests and neither are the experts of the same opinfon whether
the area is wetland. In their plea explanation \he accused denied that: “Af no skage was ft
aocused 2' task to delermine if g wetlond existed on the property,” | belleve this is 2 case
where the professionat opinion of accl faled him dismally I that he did not apply hs mind
properly. The hasic flaw in the execution of the mandate he undericok was the lack of
understanding his mandate. it is ne wonder that the accused later admitted i.t.o. s2720 of the
LCPAin para 5 of Exh E that: *Y odmit that, Inter ofia, { was required to report on Hie exfstenre
or otherwise of o wetlond within 500m redius of the site,”

52. The conduct of the accused proves wilful disregard of the required standard of condurt
of the speclallst finding whether there Is weliand on the PAP site. He admittad that he
knows Lhat {n order to determine the existence of otherwise of a welland, wetsnd
delineation must be conducted, The submission of the BAR and whether it Is incorrect of
misteading Is the subject-matter of the possible contravention of Lhis matter, Whereas the
accused found absence of wetland a subsequent delineation of the site revealed the
exislenice of weliand. The state contends that the information was misleading becatse it
tentded to suggesl that reasonalile measures were kaken to determine the existence or
otherwise of a wetland whereas Lhis was not done. The detiimentaf effect thareaf s
CORMTION CausE,

53. The wording in count 2 makes s person to condude that this cither had ta be the main
count or that the charge had to be put in the alternative to count L. However, the court
finds the area Is wetland. By nat appolnting 2 wetland speciatist or consulling such specialist
the accused was negllgent in the execution of his mandate and what was reascnably
expected of him. In the plea explanation the accused initially denied having to delineate
wetland and later admitted to this fact. The court is mindful of the rule stated &1 S v Mkohfe
1590 (1) SACR 45 {A} that contradictions per se do not lead to refection of a witiess'
evidence, However, the fotality of his evidencs doas call for this finding: neither dees it
watrant any other inference. { Mfnd that the inability of the accused to give a reasonahble
expiznation of this fact and the apparent non-corormily to the required standard of work
ta be done, calls for rejection of their version as niot reasonably possibly true, This court Is
satisfled that accl and 2 acted irvegular In conducting of, and execution of, duties by
concluding no wetland exists on the site.

54, The court finds the recommendations in the BAR to the DEA clearly are In conflict wilh
the accepted fact that wetland exists on the PAP site, The methods of determination

Ko



employed by the accused of stich finding were negligently made, The standard of work done
was not in accordance what a reasonable man would exercise in bis duties Lo come to the
concluston the accused had. Therefore this cowrt finds the Information contained in the BAR
for granting of an environmental authorisation fs Incorrect,

I'. Order

25 I the event this court is satlsfied that the lollowing order te a finding in the matter Ay
be made: In respect of count 1 accl is given the benefit of the doubt and acquitted of fraud.
In respect of count 2 the evidence adduced by the state overwhelmingly proves the guilt of
the accused beyond reasonabile doubt. It follows that acel apd 2 are convicted of cfs 811}
of the Environmental impact Assessment Act of 2006.

E I PATTERSON
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